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RE: COMMENT LETTER — R9 BIOLOGICAL OBJECTIVE
Dear Chair Esquivel and Members of the Board:

Thank you for the opportunity to comment on the new evidence regarding an amendment to the Water
Quality Control Plan for the San Diego Basin (“Basin Plan”) to incorporate a water quality objective for
biological condition adopted by the San Diego Regional Water Quality Control Board (‘“Regional Board”)
on December 8, 2020 (“Basin Plan Amendment” or “BPA”).!

San Diego Coastkeeper’s mission is to protect and restore fishable, swimmable, and drinkable waters in
San Diego County. California Coastkeeper Alliance represent a network of California Waterkeeper
organizations dedicated to fishable, swimmable, and drinkable waters for all Californians. “Fishable”
underscores the importance of the biological health of our waterbodies, which is essential for every
ecosystem throughout the state, including San Diego County, which is the most biologically diverse
county in the entire United States.

The very purpose of the Clean Water Act is to restore and maintain the chemical, physical, and biological
integrity of the Nation’s waters. Further, the Porter-Cologne Act allows for designation of Beneficial Uses
for purposes such as the “preservation and enhancement of fish, wildlife, and other aquatic resources.”
Recognizing this, the San Diego Basin Plan includes at least ten such Beneficial Uses. Further
recognizing the limitations of using only chemical parameters to assess the biological health of regional
waterways, the San Diego Regional Board voted to amend the Basin Plan to include biological objectives
on December 8, 2020, following a lengthy, robust, years-long process.

State Board approval of the BPA is long overdue. To provide an abbreviated procedural history, since the
San Diego Region’s approval, almost four and a half years ago, the BPA has languished before the State
Board. During that four and a half years, the process has suffered significant delays, including the
following:

e The August 23, 2021 comment period before the State Board was extended to September 22,
2021.

e The BPA was on the State Board’s agenda to consider approval during the September 18, 2024
Board meeting. On September 6, 2024, consideration of the BPA was removed from the agenda
and indefinitely delayed.

e  On January 22, 2025, the State Board reopened the record for the submission of new evidence
through February 24, 2025.

e The State Board held a public workshop on the BPA on May 6, 2025, with no timeline for
consideration of approval of the BPA.

! Resolution No. R9-2020-0234
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Much of the Permittees’ “New Evidence” is Irrelevant and Untimely.

The scope of the re-opening of the administrative record was limited to evidence relevant to the use of the
proposed biological objective in modified soft bottom streams. Despite this limited scope, and in the face
of what have already been significant delays, the Permittees submitted 770 pages of purportedly new
evidence into the record, much of which is either irrelevant or draws upon information that was available
before the November 18, 2020 cutoff date.

First, approximately 350 pages of Permittees’ submission is news articles and news video transcripts
covering stories of flooding in within the City of San Diego. First, the Permittees attempt to justify the
inclusion of such information as “related to public perception of channel maintenance needs in 2024.”
However, public perception of flooding has nothing to do with the actual implementation and regulatory
impacts of the biological objective proposed in the BPA.

Second, the vast majority of these articles relate to a single flooding event within the City of San Diego,
more specifically in Chollas Creek in the Southcrest community, a waterway in a historically neglected
area, with a known pinch point, as well as deferred and overdue channel maintenance needs. As
documented in many of these articles, the City was well aware of these channel maintenance needs before
the January 22, 2024 floods occurred.

As the Regional Board has clearly explained in multiple responses to comments, public meetings, and
otherwise, no regulatory drivers prevented the City of San Diego from conducting flood control
maintenance activities in this area (and others). Moreover, the Regional Board has repeatedly explained
this to Permittees, news outlets, and the public so frequently that, prior to the May 6, 2025 public
workshop, the Regional Board released a document summarizing key takeaways, and providing legal
citations explaining in detail, why and how Permittees may conduct both routine and emergency flood
control maintenance activities.® Further, the Region 9 Board has stated that it will continue to issue
permits for routine flood control and maintenance activities.

Moreover, the narrative that the BPA would somehow interfere with the Permittees’ flood control
maintenance responsibilities is a red herring, which completely ignores the City of San Diego’s
astronomical storm water department funding deficit. While the January 2024 floods are tragic and deeply
troubling, they were not the result of regulatory red tape, but rather deferred maintenance that
predominantly stems from the City of San Diego’s storm water budget crisis. The City of San Diego’s
Storm Water Department’s deficit has ballooned out of control over the past several years, and now sits
at $3.5 billion over the next 5 years, according to the City’s own Internal Budget Analyst. By
comparison, the City’s storm water fee is 95 cents per household, which has remained unchanged since
1996, and generates only about $5-7 million per year. In fact, an older figure of this deficit is
acknowledged on page 341 and 687 of the MS4 Permittees’ “new evidence” submission.

Addressing this crisis has been a top priority for San Diego Coastkeeper for years, as we have worked
with City officials to try to attain a sustainable funding source. We know and understand that the City of
San Diego is in a difficult position. However, the flooding issues in the news articles submitted by the
Permittees have no bearing on this BPA. Because the City’s Storm Water Department is extremely under-
resourced, and has been for many years, this leads to deferred maintenance, and tough decisions about

2 MS4 Permittee submission, F-5; pages 224-227.

® Frequently Asked Questions document regarding the Regional Board’s intended application of the
Biological Water Quality Objective in modified stream channels, (“FAQ”) available at,
https://www.waterboards.ca.gov/sandiego/water issues/programs/basin_plan/bio_objectives/doc/Stateme
nt_of Intentions.pdf.
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which channels and waterways are prioritized and funded for maintenance, while the backlog of channel
maintenance and infrastructure projects continues to grow larger year after year.

One of the submitted articles even focused on flooding in Leucadia, an area that is not within a stream or
surface water whatsoever.? It is simply a street. As such, these news articles are irrelevant and should not
be considered.

Additionally, the Permittees’ new evidence includes a memo that draws upon data that was available
during the initial public process and open comment period prior to approval by the Region 9 Board.
Before the State Board, comments were due in September of 2021. Despite those prior deadlines, and in
the face of the record’s limited re-opening, the RICK Memo references information from reports publish
in 2014, 2017, and 2018.> All of this information was available prior to the November 2020 and
September 2021 deadlines for new evidence and comments, respectively, and as such should be struck
from the record.

Conclusion: We Strongly Support the Adoption of the proposed BPA.

We reiterate our strong support for the proposed amendment to the San Diego Basin Plan to incorporate
Biological Objectives, and we again thank the San Diego Regional Board for its leadership in developing
protective and scientifically sound Biological Objectives. While long overdue, the BPA is nonetheless a
significant step forward for the San Diego region and indeed for all of California. We support approval by
the State Water Resources Control Board, the California Office of Administrative Law, and the federal
Environmental Protection Agency. Please contact us if you have any questions.

Sincerely,

Patrick McDonough
Senior Attorney
San Diego Coastkeeper

4 MS4 Permittee submission at 247-250.
> See pp. 2-3.



